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In The 


Ktritrit States Court of Appeals 
for ttjr Statrxrt of Columbia 

No. 8507 


Cleveland S. Tippitt, Appellant 
vs. 

Arthur V. Wood, et al., as Members of the United States 

Parole Board, Appellees 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
dismissing Petitioner’s-Appellant’s complaint. 

The complaint with amendments thereto is in the nature 
of a petition for a writ of mandamus against the members 
of the Parole Board of the United States, for the purpose 
of requiring them to serve a parole violator’s warrant upon 
the petitioner. 

The Appellees filed a motion to dismiss the proceedings 
and upon a judgment of dismissal by the Court below, this 
appeal has been perfected. The jurisdiction of this Court 
is found in Title 17, Section 17-101 of the District of Co¬ 
lumbia Code, 1940 Edition, page 421; Act of Feb. 9, 1893, 
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27 Stat. 435, ch. 74, Sec. 7; Mar. 3, 1901, 31 Stat. 1225, ch. 
854, Sec. 226; Mar. 3, 1921, 41 Stat. 1312, ch. 125, Sec. 12. 

STATEMENT OF THE CASE 

Cleveland S. Tippitt, appellant, while on parole from the 
United States Penitentiary at Leavenworth, Kansas, under 
a sentence from the United States District Court for the 
Northern Division of Kansas, upon a plea of guilty on the 
1 6th day of October, 1939, was convicted and sentenced for 
four years in a Penitentiary by a Judge of the District Court 
of the United States for the Eastern District of Texas 
(Tr. 9). The unserved portion of the sentence on which 
the appellant was on parole amounted to seven hundred 
thirty-four (734) days. The District Judge in Texas, as 
a part of the judgment and commitment inserted therein 
the following language: 

ORDERED and ADJUDGED that the defendant, hav¬ 
ing been found guilty of said offenses, is hereby com¬ 
mitted to the custody of the Attorney General for 
imprisonment in an institution of the penitentiary type 
to be designated by the Attorney General or his author¬ 
ized representative for the period of four (4) years. 
Sentence to run concurrently with any revocation of 
present suspended sentence and conditional release 
from the U. S. penitentiary at Leavenworth, Kansas 
or other sentence in the U. S. District Court, Northern 
Division of Kansas, against this defendant. 

It is further ordered that the Clerk deliver a certified 
copy of this judgment and commitment to the United 
States Marshal or other qualified officer and that the 
same shall serve as the commitment herein. 

O.K.F.H. 

Asst. U.S.Atty. (Signed) James V. Allred 

United States District Judge. 

(Tr. 9.) 

The four year sentence of the District Judge in Texas ex¬ 
pired on November 3rd, 1942. With leave of Court, the appel- 
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lant in proper person and without prepayment of costs was 
permitted to file the original petition herein and the Justice 
below permitting the filing of the petition requested his 
present counsel to appear herein and represent him. By 
leave of Court two amendments were filed to the original 
complaint. (Tr. 12-15, 17.) 

The United States Board of Parole was requested, prior 
to the expiration of the appellant’s four year sentence, to 
serve upon the appellant a Conditional Release Violator 
Warrant so that the violation of his previous parole might 
run concurrently with the four year sentence imposed 
bv the District Judge in Texas. The United States Parole 
Board advised petitioner that the sentencing Judge was 
without authority to impose the character of sentence which 
was imposed and, at the same time, instructed the Warden 
at the Penitentiary to serve the Violator Warrant upon the 
appellant after the expiration of the completion of his 
present four year sentence. The latter has been accom¬ 
plished. 

The original petition, together with the amendments 
thereto, has for its object the issuance of a writ of manda¬ 
mus against the United States Parole Board to compel 
the Board to serve a Violator’s Warrant against the ap¬ 
pellant in order to effectuate the purpose of the judgment, 
wherein it is specifically set forth that the sentence was 
to run concurrently with the revocation of appellant’s pre¬ 
vious parole. A motion to dismiss the complaint and amend¬ 
ments was filed by the United States Attorney for the Dis¬ 
trict of Columbia representing the defendants. (Tr. 16.) 

The District Court of the United States for the District 
of Columbia, upon consideration and a hearing of a motion 
to dismiss, dismissed the petition of appellant and this 
appeal was allowed, in forma pauperis, from that judgment 
for dismissal. (Tr. 18.) 

The petitioner is still being detained in the Federal Prison 
at Steilacoom, Washington and is now serving the unexpired 
portion of the sentence of the United States Court for the 
Northern Division of Kansas. (Tr. 17.) 
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STATEMENT OF POINTS 

' 1. The Court erred in dismissing the complaint and 

amendments thereto. 

2. The Court erred in not holding that the United States 
District Court for the Eastern District of Texas had the 
power to enter the judgment it entered in the case of United 
States vs. Tippitt. 

3. The Court erred in not holding that the United States 
1 Parole Board was bound by the judgment of the United 
' States District Court for the Eastern District of Texas. 

SUMMARY OF ARGUMENT 

The powers vested by Section 724 of the Criminal Code 
in the Courts of the United States should be construed with 
1 the power vested in the United States Parole Board under 
Sections 717, 719 and 723c of the Criminal Code, so as to 
! harmonize them, thereby dispensing with a conflict of judg¬ 
ments of Courts on the one hand as they may be contrary 
to the unrecorded opinions and judgments of an ever- 
changing membership constituting a United States Parole 
1 Board on the other hand. It is contended that the broad 
powers granted by Section 724 to the Courts of the United 
States, excepting the District of Columbia, are superior to 
the discretionary power vested in an administrative body— 
a Parole Board—and further that the decision of this Court 
in Hammerer vs. Huff, 71 App. D. C. 246 (110 Fed. (2d) 
113) while persuasive in its argument is not at all con- 
1 trolling for the very simple reason that the facts in that 
case are different from those in this case, and for the fur¬ 
ther and more important reason, that this Court in the 
Hammerer Case was construing a statute strictly local to 
the District of Columbia and not of general application to 
the Courts of the United States having original jurisdic¬ 
tion of criminal actions. It is the appellant’s contention 
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that the power of the Court in Texas is superior to that 
of the Parole Board in this case by reason of the particular 
facts here involved and further to deny him a writ of man¬ 
damus would be to nullify the remedial character of the 
probation acts and the liberality of construction afforded 
them by the Courts and in which liberality the authorities 
are uniform. 


ARGUMENT 

The Court below erred in dismissing the complaint and 
amendments thereto and in denying that the District Court 
of the United States for the Eastern District of Texas was 
without power to enter the character of judgment it entered 
in this case and in failing to hold that the United States 
Parole Board is governed by the terms of that judgment. 
The question raised by the points on appeal may be alter¬ 
nately stated as follows: 

(a) Did the Court in Texas possess the judicial power 
to enter a judgment which by its clear terms required 
that any revocation of a previous parole to be made 
to run concurrently with such judgment, or, 

(b) Has the United States Parole Board in the face 
of such a judgment as entered in this case the statutory 
authority to alter it, thereby imposing different terms 
by appending to it the revocation of parole under a 
previous but expired judgment of a Court of another 
jurisdiction? 

The authority to be relied on by the appellees, undoub- 
edly, is the case of Hammerer vs. Huff, 71 App. D. C. 246, 
110 Fed. (2d) 113. By mere coincidence, through a lack 
of denial in the pleadings, a fact in the Hammerer Case 
upon the state of its pleadings bears some semblance to a 
fact in this case. That fact is that the District Judge sit¬ 
ting in the Eastern District of Texas took judicial cogni- 
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zance of the parole status of the appellant and took the 
further pains of having his judgment record such fact so 
that there could be no mistake about his clear intent that 
his judgment should be embracive of a revocation of appel¬ 
lant’s parole. Sentence and revocation of parole were to 
be concurrent. No oversight of counsel for either the ap¬ 
pellant or the appellees is here involved. Nothing has to 
be assumed. 

This case calls for a construction of the provisions and 
grants of power in Sections 717, 719, 723c along with Sec¬ 
tion 724 of the Criminal Code of the United States so as 
to harmonize them. It does not call for a construction of 
a similar but differently worded Statute, namely, those 
portions of the Code of the District of Columbia relating 
to the power of the Board of Indeterminate Sentence and 
Parole of the District of Columbia. 

The decision in the case of Hammerer vs. Huff is based 
largely upon the sound reasoning in the case of Zerbst 
vs. Kidwell, 304 U. S. 359, 58 S. Ct. 872, 82 L. Ed. 1399, 
116 A. L. R. 808. Appellant can find no fault with the 
reasoning in the Zerbst vs. Kidwell case, nor can fault be 
found with the reasoning in the Hammerer case. In the 
Zerbst case, there was no question of the sentence running 
concurrently with the revocation of a previous parole. As 
to this point the decision is silent. In the Hammerer case, 
a local statute of different provisions from the federal acts 
generally was involved. A comparative reading of their 
provisions demonstrates this inescapable fact. 

There are numerous authorities both State and Federal 
which hold that where a prisoner after committing other 
crimes is convicted, sentenced and imprisoned that such 
action interrupts and suspends the full service of a pre¬ 
vious sentence from which the defendant is on parole and 
that upon the completion of the sentence for the second 
offense, the Parole Board has authority to require a pris- 
1 oner to serve the unserved portion of such previous sen¬ 
tence. Every condition which Mr. Justice Black had in 
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mind in the Zerbst ease for the protection of society and 
the beneficent purposes of parole in general are met in 
this case and were in the mind and breast of the Court in 
Texas and on whose judgment it is submitted society may 
rely with as much confidence and assurance for its pro¬ 
tection as it can upon the changing vicissitudes of the 
judgments of an ever-changing administrative body—the 
United States Parole Board. The philosophy of parole is 
satisfied by the facts in this case. 

Under Section 724 of the Criminal Code, a District Court 
of the United States “ when it shall appear to the satis¬ 
faction of the Court that the ends of justice and the best 
interests of the public , as well as the defendant, will be 
subserved thereby, shall have power * * * to place the 
defendant upon probation for such period and upon such 
terms and conditions as they may deem best. * * * ^he 
Court may revoke or modify any condition of probation 
or may change the period of probation .” (Italics sup¬ 
plied.) The only limitation on that power is that the 
period of probation together with any extension thereof, 
shall not exceed five years. It may be argued that the 
District Court in Texas erred in the attempted exercise 
of its power because the probation here is not the pro¬ 
bation for the crime for which the prisoner was before 
that Court. It cannot be denied that in the exercise of 
that power the Court, if it felt it had not the judicial 
power to do what it attempted to do would, no doubt, 
have imposed a lesser sentence. The Court, no doubt, felt 
that the four year sentence imposed was sufficient pun¬ 
ishment not only for the offense then before it, but for 
any possible revocation of the appellant’s parole. To 
come to any other conclusion does serious violence to the 
language of the commitment. 

Counsel has searched in vain and read manv authorities, 

. . \ 

and it is not believed that there is any judicial pronounce¬ 
ment of any Federal Appellate Court wherein that court 
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has passed upon a judgment of a District Court of similar 
facts to the instant case. 

In the Zerbst case, no such question of concurrent sen¬ 
tences was involved. The argument was made that as soon 
as the prisoner there was returned to the Penitentiary hav¬ 
ing violated his parole, the violation of the parole and the 
remaining service thereunder ran concurrently, ipso facto, 
with the term provided in the second sentence. This was 
an argument, not a fact. For all that may be the Judge 
in passing the second sentence in the Zerbst case had no 
knowledge of the fact that the prisoner on whom he was 
passing sentence was then on parole. On the other hand 
in weighing the term of his sentence the Judge may have 
passed a light sentence considering the fact that to it would 
be added the unexpired portion of a previous sentence. 

In the Hammerer case in this Court, construing our local 
Statute wherein broader power is given than the power 
conferred upon the United States Parole Board and merely 
through a circumstance of pleading, it is found that the 
Court below desired his sentence to run concurrently with 
the unexpired portion of a previous sentence for parole. 
This decision should not control the decision of the Court 
in the instant case because a construction of the powers 
of the United States Federal Parole Board under another 
statute along with the broad powers conferred upon the 
District Courts generally, excepting the District Court of 
the United States for the District of Columbia, is necessary 
to a just and fair determination of the issue made by facts 
and the law. 

Mr. Justice Black in the Zerbst vs. Kidwell case (page 
874) and quoted in the Hammerer case, supra, page 249, 
says: 


“Unless a parole violator can be required to serve 
some time in prison in addition to that imposed for 
an offense committed while on parole, he not only 
escapes punishment for the unexpired portion of his 
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original sentence but the disciplinary power of the 
Board will be practically nullified. If the parole laws 
should be construed as respondent contends, parole 
might be more reluctantly granted, contrary to the 
broad humane purpose of Congress to grant relief 
from imprisonment to deserving prisoners.” 

The first sentence of Justice Black’s admonition has been 
satisfied by the judgment entered by Judge Allred in this 
case. The disciplinary power of the Board is recognized 
by the judgment in this case and imposed by the Court. 
The United States Parole Board contrary to the broad 
humane purposes of Congress in substituting its judgment 
for the judgment of the Court does violence to the spirit 
and purpose embraced within the second sentence of the 
quotation from Justice Black’s opinion. 

Very significantly and for what purpose it serves is not 
stated in the opinion, Mr. Justice Black and this Court by 
adoption in the Hammerer case at the bottom of page 248 
makes the following observation: 

“There is, therefore, no question as to concurrent serv¬ 
ice of sentences, unless—as respondent contends—Sec, 
723c required that the unexpired part of respondent’s 
first sentence begin when he was imprisoned under the 
second sentence.” 

This observation is poignant here. It is meaningless; 
unless it embraces the very facts in the case now before 
this Court. That language takes this case out of the 
shackles that were imposed upon Kidwell and applied with 
like force to Hammerer. The sentence in this case did not 
diminish the unserved portion of the original sentence. 
It was meant to include it. Appellant was returned to the 
custody of the Attorney General under the judgment and 
commitment. Let us for the sake of argument, assume that 
when the appellant was before Judge Allred for sentence, 
he had two co-defendants, one, C. F. Cates, and one, S. C. 
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Barnett, and that these defendants pled guilty and were 
equally guilty with the appellant for the second offense. 
Let us further assume that appellant’s co-defendants were 
likewise on parole and had violated the same and that 
upon a plea of guilty of all three to the offense for which 
the appellant was sentenced the District Judge desiring 
to do equal justice imposed a like sentence taking into 
consideration the unserved portions of previous sentences 
for Cates and Barnett and that the Judge in sentencing 
Cates and Barnett required that their sentence should run 
consecutively with the violation of their parole so as to 
equalize the sentences for the three. (Appellant, Cates 
and Barnett.) The result is that these sentences are not 
running concurrently and on a basis of equality, but all 
are running consecutively, and, therefore, the judgment of 
the Court is being thwarted by the United States Parole 
Board in superimposing its judgment upon the judgment 
of the Court. The appellant under such an assumption of 
facts is being more severely punished not by the Court who 
tried him but by the Parole Board upon a mere record. 
Is it too much to assume that such a situation might have 
been before the sentencing Judge below? 
i The Statute conferring powers upon the United States 
Parole Board while exclusive in nature to a certain extent, 
is not sacrosanct. It merely goes to the issuance of a war¬ 
rant of arrest. (Italics supplied.) The Courts of the United 
States now possess powers of probation under Section 724 
i of the Criminal Code. The power of the Board is exclusive 
to the extent that a United States Attorney can’t enforce its 
provisions. A Judge of this Court could not. The Attorney 
General acting without regard to the Parole Board could 
not. That does not exclude a Court under the power con¬ 
ferred under Section 724 of the Criminal Code from taking 
cognizance of those powers along with those conferred upon 
him as they might relate to a prisoner whose sentence is 
before him. Of course, if Judge Allred did not have such 



power and assumed a power that did not exist, his judgment 

was erroneous to the extent of the question now before this 

Court and the action of the Parole Board is legally correct, 

however, much violence it may do to the real spirit of the 

probation laws so beautifully enunciated by the Supreme 

Court of the United States in the Kidwell cas^e and adopted 

with such unmistaken favor bv this Court in the Hammerer 

•> 

case. 

This is not the case where a Judge has acted arbitrarily. 
He had before him a plea of guilty. Judge Allred had 
before him all the facts of the offense in Texas and knowl¬ 
edge of a previous conviction for an offense in Kansas. 
He felt that the ends of justice would be met if the sen¬ 
tence for attempted burglary offense could be merged with 
the violation of the appellant's parole so that both might 
run concurrently. Counsel has found no case where the 
intention of a judgment has been more certain and specific. 
Can there be doubt that Judge Allred would have imposed 
a lesser term had he felt his judgment was to be later nulli¬ 
fied by the Parole Board ? If there is no doubt, what then 
does the justice of this case demand of this Court? 

In the light of the provision of Section 724 conferring 
upon the Courts of the United States the power to revoke 
or modify any condition of probation, or change the period 
of probation, it would be highly technical to hold that that 
power related only to a specific offense then before that 
Judge and to deny him the power to look after the overall 
situation respecting a prisoner and thus leave him to the 
mercy of the unilateral action of an administrative agency 
of the Government with respect to such overall picture. 

The exclusive authority referred to in Section 723c of 
the Parole Board is the exclusive authority for the issuance 
of a warrant for the retaking of a prisoner. The warrant 
when re-issued and served would return the prisoner to 
the Attorney General. The Court in passing judgment 
returned him to the Attorney General with the unmistaken 
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'direction that the Attorney General confine him for four 
years and that the Attorney General’s subordinate body 
take cognizance thereof by revoking the prisoner’s parole 
1 so that the judgment and sentence might run concurrently 
therewith. For the United States Parole Board by admin¬ 
istrative action to further confine the appellant results in 
no less than the substitution of its judgment for the judg¬ 
ment of the Court in Texas. The undeniable result is that 
the United States Parole Board is unlimited in its power 
i in a case of this character and may as it here did, add to 
the term provided by a court of competent jurisdiction. 

Thus we have the anomalous situation of an administra¬ 
tive board appointed by the Attorney General whose ap- 
i pointments require no confirmation of the United States 
Senate possessing power superior to that of a District 
1 Judge appointed by the President and subject to confirma¬ 
tion bv the United States Senate. It is submitted that 
' Congress gave no such superior power to the Parole Board. 
It is submitted that a fair and reasonable construction of 
Section 724 confers a superior power or at least a power 
co-equal in the Court as to matters of Probation and 
Parole. If this reasoning is sound, the Court was correct 
i in the exercise of its povrer according to the facts in this 
i case and the Parole Board errs in further detaining the 
appellant. 

It is the contention of the appellant that he is now being 
i held without warrant of law and that to force him to serve 
two years and three days more is, in effet, the imposition 
of a third sentence upon him for the offense which the 
' Court in Texas adjudged should be merged with the con¬ 
viction after a plea of guilty for a second offense. The 
action of the Parole Board in such a case is a sentence, 
! not a revocation of parole. The only sentence known to the 
law is the sentence of judgment entered upon the records 
of the Court. Hill vs. U. S., 298 U. S. 460. Sentences in 
i criminal cases should reveal with fair certainty the intent 
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of the Court and exclude any serious misapprehension by 
those who must execute them. U. S. vs. Dougherty, 269 
U. S. 360. 

It is the contention of the appellant that the United States 
Parole Board should now be required to serve the condi¬ 
tional release violator’ warrant on the appellant in this 
case, effective and operative as of October 6, 1939, in order 
that his service for the violation of his parole might be 
recorded to run concurrently with the plain and unmistak¬ 
able judgment of the District Court of the United States 
for the Eastern District of Texas. 

CONCLUSION 

Counsel for the appellant assumed this responsibility at 
the request of the Court below and, in closing, may I repeat 
that I have read over a hundred cases and find none which 
parallels this case, either in point of fact or in the applica¬ 
tion of the broad powers granted the District Judges 
throughout the United States, or in any construction of 
those powers as conferred by Congress upon these Courts. 
The point raised is novel and was considered so by the 
Court below. The appellant contends that Section 724 
of the Criminal Code should be construed to harmo¬ 
nize with the provisions of the Criminal Code relating to 
the power conferred upon the Parole Board and that that 
construction should not be of a character which would make 
the judgment of the Parole Board superior to a judgment 
of a Court of competent jurisdiction. If so, the power of 
a Federal Court in many cases is subject to be weeded down 
and destroyed by the varying temperament and vicissitudes 
of judgment of ever-changing administrative officials. 

It is, therefore, respectfully submitted that the Court 
below erred and that the judgment below should be reversed 
with direction that a writ of mandamus be issued against 
the members of the Parole Board requiring them to issue 
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a Parole Violator’s Warrant, nunc pro tunc, to the end 
that the appellant be forthwith released from further 
imprisonment. 

Respectfully submitted, 

Hablan Wood 
Attorney for Appellant 
301 McLachlen Building 
700 10th Street N.W. 
Washington, D. C. 

Note: The pertinent portions of the Statutes involved 
and necessary pleadings by agreement of counsel will ap¬ 
pear in Appellee’s Brief and Appendix thereto. 
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Li the United States Court of Appeals for the 
District of Colombia 

April Term, 1943 
No. 8507— Special Calendar 


Cleveland S. Tippett, appellant 
v. 

Arthur D. Wood, T. Weber Wilson, Edward P. Rkipy, Mem 

BERS OF THE UNITED STATES BOARD OF PAROLE, APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEMENT OP THE CASE 

Appellee accepts appellant’s statement of the case. In sum¬ 
mary that statement shows that appellant was, on November 
29,1938, conditionally released from the Federal Prison at Fort 
Leavenworth, Kansas, for the balance (734 days) of the maxi¬ 
mum term he had been serving there for a federal offense. In 
July 1939, appellant was arrested for another federal offense 
and on October 6, 1939, was sentenced in the United States 
District Court for the Eastern District of Texas to serve a term 
of four years’ imprisonment therefor. The Court directed that 
this latter sentence should “run concurrently with any revoca¬ 
tion of present suspended sentence and conditional release from 
the U. S. Peniteniary at Leavenworth, Kansas, or other sentence 

(i) 
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in the U. S. District Court, Northern Division of Kansas, 
against this defendant” (Judgment, Appendix, p. 20). 

During his imprisonment under this last imposed sentence, 
a warrant issued by the United States Board of Parole has been 
outstanding and lodged against appellant as a parole violator, 
but this warrant was not served until appellant completed 
service of his last imposed sentence, less good time, on Novem¬ 
ber 3,1942. The United States Board of Parole refused appel¬ 
lant’s request to serve the warrant and thereby cause the un¬ 
expired portion of his original sentence to commence to run 
prior to the expiration of his last imposed sentence. 

This appeal originated in an action by appellant to compel 
the United States Board of Parole to serve the warrant. Upon 
motion of the appellee, this action was dismissed in the United 
States District Court for the District of Columbia. This appeal 
fallowed. » 

STATUTES INVOLVED 

: Act of June 25,1910, ch. 387* Sec. 4,36 Stat. 820/ as amended 
18 U. S. C. Sec. 717, provides as follows: 

If the warden of the prison or penitentiary from which 
said prisoner was paroled or said Board of Parole or any 
member thereof shall have reliable information that the 
prisoner has violated his parole, then said warden, at any 
time within the term or terms of the prisoner’s sentence, 
may issue his warrant to any officer hereinafter author¬ 
ized to execute the same, for the retaking of such 
prisoner. 

Act of June 25,1910, ch. 357, Sec. 6,36 Stat. 820, as amended, 
18 U. S. C. Sec. 719, provides as follows: 

When a prisoner has been retaken upon a warrant is¬ 
sued by the Board of Parole, he shall be given an oppor- 
\ tunity to appear before said Board of Parole, a member 
thereof, or an examiner designated by the Board. The 
said Board may then, or at any time in its discretion, 
revoke the order and terminate such parole or modify 
' the terms and conditions thereof. If such order of 
parole shall be revoked and the parole so terminated, 
the said prisoner shall serve the remainder of the sen- 




tence originally imposed; and the time-the prisoner was 
out on 


the time for which he was sentenced. 

.. Act of May 13,1930, ch. 255, Sec. 3,46 Stat. 272, as amended^ 
18 U. S. C. Sec. 723c, provides as follows: 

The Board of Parole created by. section 723a of this 
title, or any member thereof, shall hereafter have the; 
exclusive authority to issue warrants for the retaking of) 
any United States prisoner who has violated his parole. 
The unexpired term of imprisonment of any such 
prisoner shall begin to run from the date he is returnee 
to the custody of the Attorney General under said war¬ 
rant, and the time the prisoner was on parole shall not 
diminish the time he was originally sentenced to serve. 

Act of March 4,1925, ch. 521, Sec. 1,43 Stat. 1259,18 U. S. C., 
Sec. 724, provides in part as follows: 

The courts of the United States having original juris¬ 
diction of criminal actions, except in the District of Co¬ 
lumbia, when it shall appear to the satisfaction of the 
court that the ends of justice and the best interests of 
the public, as well as the defendant, will be subserved 
thereby, shall have power, after conviction or after a 
plea of guilty or nolo contendere for any crime or of¬ 
fense not punishable by death or life imprisonment, to 
suspend the imposition or execution of sentence and to 
place the defendant upon probation for such period and 
upon such terms and conditions as they may deem best; 
or the court may impose a fine and may also place the de¬ 
fendant upon probation in the manner aforesaid. The 
court may revoke or modify any condition of probation^ 
or may change the period of probation. The period of 
probation, together with any extension thereof, shall 
not exceed five years. 

, The Act of July 15, 1932, 47 Stat. 697, ch. 492, Sec. 3, as 
amended, being Section 24-203, D. C. Code (1940), provides as 
follows: 

In imposing sentence on a person convicted in the 
District of Columbia of a felony, the justice or Judge of 
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the court imposing such sentence shall sentence the per¬ 
son for a maximum period not exceeding the maximum 
fixed by law, and for a minimum period not exceeding 
one-third of the maximum sentence imposed, and any 
person so convicted and sentenced may be released on 
parole as herein provided at any time after having 
served the minimum sentence. Where the maximum 
sentence imposed is life imprisonment, a minimum sen¬ 
tence shall be imposed which shall not exceed fifteen 
years’ imprisonment. Nothing in sections 24-201 to 
24-210 shall abrogate the power of the the justice or 
judge to sentence the convicted prisoner to the death 
penalty as now (June 6,1940) or hereafter may be pro¬ 
vided by law. 

The Act of July 15, 1932, ch. 492, Sec. 4, 47 Stat. 697, as 
amended, being Section 24-204, D. C. Code (1940), provides 
as follows: 

Whenever, within the limitations of section 24-203, it 
shall appear to the Board of Indeterminate Sentence 
and Parole, from the reports of the prisoner’s work and 
conduct which may be received in accordance with the 
rules and regulations prescribed, and from the study and 
examination made by the board itself, that any prisoner 
serving an indeterminate sentence is fitted by his train¬ 
ing for release, that there is a reasonable probability 
that such a prisoner will live and remain at liberty with¬ 
out violating the law, and in the opinion of the board 
such release is not incompatible with the welfare of 
society, said Board of Indeterminate Sentence and Pa¬ 
role may, in its discretion, authorize the release of such 
prisoner on parole, and he shall be allowed to go on 
parole, outside of said prison, and in the discretion of 
the board to return to his home, or to such other place 
as the board may indicate, upon such terms and condi¬ 
tions, including personal reports from said paroled pris¬ 
oner, as said Board of Indeterminate Sentence and Pa¬ 
role shall prescribe, and to remain, while on parole, in 
the legal custody and under the control of the Attorney 



General of the United States or his authorized repre¬ 
sentative until the expiration of the maximum of the 
term or terms specified in his sentence, without regard to 
good-time allowance, and the said board shall in every 
parole fix the limits of the residence of such person 
paroled: Provided, however, That the conditions pre¬ 
scribed and the residential limits may be thereafter 
changed or modified as the board in its judgment may 
determine. 

Act of July 15,1932, ch. 492, sec. 6, 47 Stat. 698, as amended, 
being Sec. 24-206, D. C. Code (1940), provides as follows: 

At the next meeting of the Board of Indeterminate 
Sentence and Parole held after the issuing of a warrant 
for the retaking of any paroled prisoner, said board shall 
be notified thereof, and if such prisoner shall have been 
returned to the institution, he shall be given an oppor¬ 
tunity to appear before said Board of Indeterminate 
Sentence and Parole, and the said board may then, or at 
any time in its discretion revoke the order and terminate 
such parole, or modify the terms and conditions thereof, 
and if such order of parole be revoked and the parole so 
terminated the said prisoner shall serve the remainder 
of the sentence originally imposed, the unexpired term 
of imprisonment of any such prisoner to begin to run 
from the date he is returned to the institution, and time 
the prisoner was out on parole shall not be taken into 
account to diminish the time for which he was sentenced: 
Provided, That the parole board, at its discretion, may 
afterwards grant a new parole to said prisoner, in the 
event said board should deem it advisable. 

In the event said prisoner is removed to a penal or cor¬ 
rectional institution designated by the Attorney General, 
the Board of Parole, created by sections 723a to 723c, 
Title 18, U. S. Code, shall have and exercise the same 
power and authority over such prisoner as the Board of 
Indeterminate Sentence and Parole would have had such 
prisoner been returned to penal institution of the Dis- 
rict of Columbia, including the power to revoke his 
parole. 
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I STATEMENT OF ISSUES INVOLVED 

. « . v. • • * ' 1 

In imposing sentence in a criminal case, does a United States 
District Court have power to direct that an existing grant of 
parole or a conditional release be revoked so as to cause service 
I of a prior unexpired maximum sentence to run concurrently 

with the sentence immediately imposed? No. 

i 0 • ' 

SUMMARY OF ARGUMENT 

In imposing sentence in a criminal case, a United States 
District Court is powerless to control revocation of an existing 
i parole or conditional release and may not direct that the sen¬ 
tence then pronounced shall run concurrently with any un¬ 
expired maximum sentence for which the convicted person may 
have been on parole. The power of revoking or disturbing an 
existing parole or conditional release is a power confided ex¬ 
clusively to the Parole Board and the time and manner in 
which such a release shall be revoked is within its sole juris¬ 
diction. Notwithstanding any direction from a United States 
District Court, the Board of Parole may wait and revoke a 
i parole or conditional release after service of sentence for other 
i offenses. Hammerer v. Huff, 71 App. D. C. 246, 110 F. (2d) 
113 (1939). 

I ARGUMENT 

There is no need for reviewing the applicable legislation at 
i length or discussing theory in this case, as in Hammerer v. Huff, 
supra, following Zerbst v. Kidwell, 304 U. S. 359 (1938), this 
Court decided almost precisely the same question adversely to 
appellant. 

In the Hammerer case, appellant had been conditionally re¬ 
leased from Lorton Reformatory on February 26, 1937, for the 
balance of the maximum sentence which he was serving, or 
until November 7, 1937. On May 20, 1937, the District of 
Columbia Board of Indeterminate Sentence and Parole issued 
a warrant for the arrest of appellant on a charge of having 
violated his conditional release. This warrant had not been 
served prior to June 10,1938, at which time appellant was con- 
I victed in the District Court for the District of Columbia for a 
second offense and sentenced to serve a term of imprisonment 
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of from twelve to eighteen months. In imposing this latter 
sentence, the Court took cognizance of Hammerer’s status as 
• a parole violator in the prior case and directed that the un¬ 
expired balance of the prior sentence should run concurrently 
with the sentence immediately imposed. On August 8, 1939, 
appellant was entitled to be released from this second sentence 
with credits- for good conduct, but he was not released because 
in the meantime the warrant of the D. C. Parole Board for his 
arrest had been lodged with the prison officials as a detainer. 
Accordingly, on August 9, 1939, appellant, Hammerer, sought 
to enforce the direction of the trial court as to the manner in 
which his sentences should be served, by a writ of habeas 
corpus. Incidentally, it also appears from the record, although 
not in the opinion of the Hammerer case, that Hammerer also 
sought, as does appellant Tippitt in this case, relief of a manda¬ 
tory nature against the Parole Board, to compel them to permit 
the previous unexpired sentence to be served as directed by the 
trial court. (Petition for writ of habeas corpus, Record page 
5, No. 7529, Hammerer v. Huff, decided December 28, 1939.) 
Hammerer’s petition for a writ of habeas corpus was dismissed 
and the writ discharged. 

On appeal he contended that he was entitled to release be¬ 
cause under the terms of the sentence last imposed, the un¬ 
expired portion of the previous sentence had run concurrently 
with service of the second and therefore had expired. 

The argument of appellee in the Hammerer case, which is 
adopted herewith by appellee in the instant case, ran as fol¬ 
lows: 

It is submitted that, under the doctrine of the Kid- 
well case (Zerbst v. Kidwell, 304 U. S. 359 (1938)), a 
District Judge is powerless to require the second sen¬ 
tence to run concurrently with the unserved portion of 
the first sentence if the Parole Board has not revoked 
parole or conditional release thereunder; and that any 
sentence which undertakes to accomplish such a thing 
is, in that regard, a nullity. 

The problem is one of power , not of judicial intent . 
The courts have no power to put- the suspended first 
sentence into effect. Their jurisdiction over that sen- 
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tence has long since ceased to exist. That matter has 
become vested in the Parole Board which has not re¬ 
stored the sentence to running effect. Therefore, when 
a court imposes a second sentence which automatically 
takes effect immediately (see 18 U. S. C. 709 (a); 47 
Stat. 381) it is a sheer impossibility for such a sentence 
to be made to run contemporaneously with another sen¬ 
tence which is not running but has been suspended • 
Courts may not order the suspended sentence into 
effect. That is a prerogative of the Parole Board. 
Brief on behalf of appellee, page 7, No. 7529, Hammerer 
v. Huff, decided December 28,1939. 

This Court affirmed the order of dismissal, held that the two 
sentences could not run concurrently, and, referring to the 
case of Zerbst v. Kidwell , 304 U. S. 359 (1938), said: 

We think this decision of the Supreme Court * * * 
makes clear that in the instant case only the District 
Board of Parole, by terminating the conditional release, 
could cause the unexpired portion of the first sentence 
to commence to run again, and that the trial judge in 
imposing the second sentence had no power to cause it 
and the unexpired portion of the first sentence to run 
concurrently. Hammerer v. Huff , 71 App. D. C. 246, 
249,110 F. (2d) 113, 116 (1939). 

Appellant seems to argue (Brief, page 7) that the District 
Court for the Eastern District of Texas was exercising its power 
to grant probation under Sec. 724, Title 18, United States Code, 
supra, page 3. Appellee is unable to understand this conten¬ 
tion, especially in view of the fact that the judgment does not 
speak of probation but commands that the “* * * de¬ 
fendant, * * * is hereby committed to the custody of the 
Attorney General for imprisonment in an institution of the 
the penitentiary type * * (Appendix, p. 20.) The 

judgment speaks in terms of commitment, not probation. 

Appellant also argues that the statutes applicable to the 
United States Board of Parole and to United States Destrict 
Courts other than that in the District of Columbia differ from 
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those applicable to the District of Columbia Board of Indeter¬ 
minate Sentence and Parole and the District Court of the 
United States for the District of Columbia. Wherein these 
differences lie is not stated. The applicable statutes are set 
out supra, pages 2-5. The contention that there is a significant 
difference is contrary to the Hammerer case, interpreting the 
local Code, which relied on the Kidwell case, interpreting the 
United States Code. In the Hammerer case the Court said 
that the Kidwell case was authoritative because it was 
“* * * decided under statutes concededly similar to those 
applicable to the instant case, * * * » (71 App. D. C. 
at 248, 110 F. (2d) at 115). 

CONCLUSION 

This case is controlled by the Hammerer case and should be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Bernard J. Long, 

Charles B. Murray, 

John P. Burke, 

Assistant U. S. Attorneys . 
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In the District Court of the United States for the District of 

Columbia 

C. A. No. 16-735 

Cleveland S. Tippett, United States Federal Prison, 
Steilacoom, Washington, plaintiff 

v . 

Arthur D. Wood, T. Weber Wilson, Edward P. Reidy, Mem¬ 
bers of U. S. Board of Parole, % Department of Justice, 
10th n Constitution Avenue NW., Washington, D. C., 
defendants 

Filed October 12,1942 

amendment to complaint for writ or judgment of 

mandamus 

This amendment to the petition or complaint heretofore filed 
herein, by leave of Court first had and obtained, and filed 
herein on behalf of the plaintiff by the attorney appointed by 
the Court to prosecute this complaint and with the consent of 
the United States, respectfully represents unto the Court as 
follows: 

1. That the plaintiff, Cleveland S. Tippett, is an adult citizen 
of the United States and is presently detained as a prisoner in 
one of the Federal Prisons of the United States located at 
Steilacoom, Washington, under sentence by a judgment of the 
District Court of the United States for the Eastern District 
of Texas, more fully referred to hereinafter and a copy of the 
original judgment of which is attached to the original petition 
filed herein. 

2 . The defendants are adult citizens of the United States and 
are members of the United States Federal Board of Parole and 
are sued as such on account of the matters and things herein¬ 
after more fully set forth. 
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3. That this suit is filed without prepayment of costs and 
for and on behalf of the plaintiff by his attorney of record ap¬ 
pointed by the Court to represent him herein pursuant to prior 
proceedings herein. 

4. That heretofore on, to wit, December 3,1934, the plaintiff 
was convicted and sentenced in the District Court of the United 
States for the State of Kansas to a sentence of six years’ im¬ 
prisonment in the Federal Prison at Ft. Leavenworth, Texas, 
for the violation of the National Motor Vehicle Theft Act, other¬ 
wise known as the Dyer Act; that on or about November 29, 
1938, the plaintiff for good behavior was released conditionally 
and upon parole, having about seven hundred and thirty-four 
days, more or less, yet to serve as a result of the aforesaid con¬ 
viction and sentence. 

5. That during, to wit, the month of July 1939, the plaintiff 
was arrested for unlawfully and feloniously breaking into a 
United States Post Office at Trinidad, Texas, and was held 
pending a trial thereon by a warrant of arrest issued by the 
United States Board of Parole for a violation-of the previous 
parole on the first sentence hereinabove mentioned, said war¬ 
rant of arrest acting as a detainer of the plaintiff pending 
further proceedings upon the later charge of breaking into the 
aforesaid Post Office. 

6 . That on, to wit, October 6, 1939, the plaintiff having en¬ 
tered a plea of guilty, came on to be sentenced by Honorable 
James V. Allred, then sitting as a District Judge of the United 
States for the Eastern District of Texas; that at the time of 
his sentence by Judge Allred, as appears in detail from a true 
copy of the judgment, sentence and order of commitment at¬ 
tached to the original petition filed herein, the Court and Judge 
were fully advised of the plaintiff’s prior conviction and the 
fact that the crime for which he was then being sentenced upon 
his plea of guilty was committed while the plaintiff was on 
parole and being fully advised of that condition and all the 
facts and circumstances in connection therewith and with the 
offense for which he was then about to be sentenced, the Court 
imposed its judgment and sentence as follow's: 

Ordered and adjudged that the defendant, having 
been found guilty of said offenses, is hereby committed 
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to the custody of the Attorney General for imprisonment 
in an institution of the penitentiary type to be desig¬ 
nated by the Attorney General or his authorized repre¬ 
sentative for the period of four (4) years. Sentence to 
run concurrently with any revocation of present sus¬ 
pended sentence and conditional release from the U. S. 
penitentiary at Leavenworth, Kansas, or other sentence 
in the U. S. District Court, Northern Division of Kansas, 
against this defendant. 

7. That plaintiffs minimum term of four years under the 
sentence imposed by the Judge sitting in the Eastern District 
of Texas will expire on, to wit, November 3rd, 1942, and except 
for the things hereinafter appearing, the plaintiff might be 
released. 


8 . That during April or May of 1940 the plaintiff wrote the 
defendants, advising them that he was a prisoner in the United 
States Federal Prison at Steilacoom, Washington, and under 
their jurisdiction and supervision, sending them at the time a 
copy of the judgment and commitment of the District Court 
of the United States for the Eastern District of Texas; the 
plaintiff further avers that the defendants were requested to 
serve or have their representative serve the Conditional Release 
Violator Warrant upon the plaintiff, so that the sentence under 
which he was then serving might be concurrently served with 
his remaining time for the violation of his parole under the 
sentence imposed upon him by the District Court in Kansas, 
and whereupon the plaintiff was advised by the defendants that 
the Sentencing Judge in the District Court for the Eastern Dis¬ 
trict of Texas was without authority to impose the sentence 

‘ theretofore imposed upon him, and the plaintiff was advised 
that he would be further detained after November 3, 1942, to 
serve the remainder of the unserved term for which he was 
paroled from the prison in Kansas and will have to serve the 
same upon the expiration of the sentence under which he is 
now serving. 

9. The plaintiff further avers and says that the judgment of 
the Court for the Eastern District of Texas is certain, definite, 
and within the power of the Court to impose; that the acts of • 
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the defendant in refusing the parole violator’s warrant upon 
him enlarges said judgment and by that action constitutes a 
judicial act by administrative officers, thereby superimposing 
an administrative judgment over and upon a judicial judgment; 
that the plaintiff is without any remedy unless this Court shall 
by order or judgment direct the defendants to serve or cause 
to be served a violator warrant upon the plaintiff so that upon 
the termination of his four-year sentence, the violation of the 
parole will also have been served concurrently with said sen¬ 
tence of four years in accordance with the judgment imposed 
by the District Court of the United States for the Eastern Dis¬ 
trict of Texas; that the said last-mentioned court did have the 
power to impose the character of sentence it passed and that 
the acts of the defendants are contrary to said judgment and 
the law applicable to such cases. 

"Wherefore, the plaintiff prays that a judgment of mandamus 
or such other orders and proceedings may be had herein, order¬ 
ing and directing the defendants to serve the Conditional 
Release Violator Warrant forthwith upon the plaintiff, in order 
that he may make application for his discharge after having 
served the four-year sentence imposed upon him by the District 
Court of the United States for the Eastern District of Texas 
and for such other orders and judgments herein as may be neces¬ 
sary to properly consummate and effectuate the judgment of 
said last-mentioned Court. 

Harlan Wood, 

Harlan Wood, 

Attorney Appointed to Prosecute the Plaintiff's Cause, 

801 McLachlen Bldg., Washington, D. C. 

Service of a copy of the foregoing is hereby acknowledged 
this 9th day of October 1942, and there is no objection to its 
being filed. 

William W. Barron, 

On behalf of the Attorney General 

Representing the Defendants. 

Let this Amendment be filed. 

Matthew F. McGuire, 

Justice. 
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In the District Court of the United States for the District of 

Columbia 
C. A. No. 16-735 

Cleveland S. Tippitt, Unite® States Federal Prison, 
Steilacoom, Washington, plaintiff 

v. 

Arthur D. Wood, T. Weber Wilson, Edward P. Reidy, Mem¬ 
bers of U. S. Board of Parole, % Department of Justice, 
10th & Constitution Avenue NW., Washington, D. C., 
defendants 

Filed January 29, 1943 

AMENDMENT TO COMPLAINT 

Leave of Court being first had and obtained, the plaintiff 
files an additional amendment to the complaint and amend¬ 
ment heretofore filed herein by averring and saying that on, 
to wit, November 8, 1942, an informal hearing was held by a 
representative of the United States Parole Board at the United 
States Federal Prison at Steilacoom, Washington, where he 
was asked had he violated his parole at the time of the com¬ 
mission of the offense for which he was sentenced by the District 
Court of the United States for the Eastern District of Texas 
and to which inquiry the plaintiff answered in the affirmative 
and further requested and the member of the Board consid¬ 
ered a copy of the judgment and sentence of the District Court 
of the United States for the Eastern District of Texas and 
thereupon asserted that the papers would be referred to the 
United States Parole Board in Washington, D. C., for the action 
of said Board. 

The plaintiff further says that he is being detained for 
service of the expiration of the previous sentence in Kansas 
in violation of the judgment and sentence by the District Court 
for the Eastern District of Texas, and that the United States 
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Parole Board will take no cognizance of the last-mentioned 
judgment. 

Harlan Wood, 

Harlan Wood, 

Attorney for Plaintiff, 

301 McLachlen Bldg., Washington, D.C. 

I left copy with U. S. Attorney this 29th day of January 
1943. 

Harlan Wood, 
Attorney for Plaintiff. 

District Court of the United States, Eastern District of Texas, 

Tyler Division 

No. 4608—Criminal indictment in one count for violation of 

U. S. C. Title 18, Sec. 315 
United States v. Cleveland S. Tippitt 

JUDGMENT AND COMMITMENT 

On this 6th day of October 1939, came the United States 
Attorney, and the defendant Cleveland S. Tippett appearing in 
proper person, and having been advised of his constitutional 
right to counsel and having been asked if he desired counsel 
assigned by the court, replied he did not and 
The defendant having been convicted on his plea of guilty 
of the offense charged in the indictment in the above-entitled 
cause, to wit did unlawfully, knowingly and feloniously forci¬ 
bly break into a building in Trinidad, Texas, used in whole as a 
Post Office of the United States of America to-wit, the Post 
Office at Trinidad, Texas, with intent to commit larceny in 
such Post Office, and the defendant having been now asked 
whether he has anything to say why judgment should not be 
pronounced against him, and no sufficient cause to the contrary 
being shown or appearing to the Court, it is by the Court 
Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of 
the Attorney General for imprisonment in an institution of the 
penitentiary type to be designated by the Attorney General 
or his authorized representative for the period of four (4) years. 
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Sentence to run concurrently with any revocation of present 
suspended sentence and conditional release from the U. S. peni¬ 
tentiary at Leavenworth, Kansas, or other sentence in the 
U. S. District Court, Northern Division of Kansas, against this 
defendant. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the same shall serve as 
the commitment herein. 

(Signed) James V. Allred, 

United States Dis. Judge. 

0. K. F. H., 

Asst. U. S. Atty. 

A true Copy. Certified this 18th day of February 1942. 

(Signed) Ruth B. Head, 

Clerk. 

By Fern Wheat, 

Deputy Clerk. 

Exhibit “A” 

In the District Court of the United States for the District of 

Columbia 

C. A. No. 16-735 

Cleveland S. Tippitt, United States Federal Prison, Steil- 
acoom, Washington, plaintiff 

v. 

Arthur D. Wood, T. Weber Wilson, Edward P. Reidy, Mem¬ 
bers of U. S. Board of Parole, % Department of Justice, 
10th <fc Constitution Avenue NW., Washington, D. C., 
defendants 

MOTION TO DISMISS COMPLAINT AND AMENDMENT THERETO 

Come now the defendants in the above entitled action and 
move the Court to dismiss the complaint and the amendment 
thereto, and for cause therefore say: 

1. That the complaint, together with the amendment thereto 
fails to state facts sufficient to constitute a cause of action. 


I 
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2 . The Court is without jurisdiction to grant the relief prayed 
for in the complaint, and the amendment thereto. 

Edward M. Curran, 
Edward M. Curran, c; :j 5 

United States Attorney. 
Bernard J. Long, 

Bernard J. Long, 

Assistant United States Attorney. 

Service of copy of the foregoing motion, together with points 
and authorities thereof made upon Harlan Wood, attorney for 
plaintiff by me this 22nd day of December 1942. 

Bernard J. Long. 


In the District Court of the United States for the District of 

Columbia 

C. A. No. 16-735 

Cleveland S. Tippitt, United States Federal Prison, Steil- 
acoom, Washington, plaintiff 

v. 

Art hu r D. Wood, T. Weber Wilson, Edward P. Reidy, Mem¬ 
bers of U. S. Board of Parole, % Department of Justice, 
10th & Constitution Avenue NW., Washington, D. C., 

DEFENDANTS 


JUDGMENT DISMISSING COMPLAINT 

This cause came on for hearing on January 20, 1943, and 
upon consideration of the complaint, the amendments thereto 
and the motion to dismiss and after hearing arguments of coun¬ 
sel for the respective parties, it is by the Court this 29th day 
of January 1943, now for then, 

Ordered that the complaint be and the same is hereby dis¬ 
missed and the relief prayed for therein be and the same is 
hereby denied. 

James M. Proctor, 

Justice. 




t %n * i j *' * • * 
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To the entry of the foregoing Judgment, the plaintiff, by 
counsel excepts and notes an appeal in open Court, which ap¬ 
peal so far as is necessary in this Court may be prosecuted with¬ 
out the prepayment of any costs. 

James M. Proctor, 

Justice . 
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